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l. Introduction

Melvin Belli is regarded as the “Father of Demonstrative Evidence.” He began his legal
career representing convicts on death row at San Quentin at the request of the Catholic Chaplin at
the famous prison. His use of demonstrative evidence began when he defended a prisoner on a
charge of murder occurring in prison. His defense was self defense. To prove it, Belli subpoenaed
the confiscated weapons taken from prisoners over the years at the prison. He had them marked as
exhibits by dumping the entire box of weapons on the clerk’s desk to be marked as an exhibit. It
was a successful defense.

In his first personal injury lawsuit, Mel Belli represented an injured cable car gripman.
Over defense attorneys’ objections, Belli brought a large model of a cable car intersection and the
gearbox and chain involved in the accident to court to demonstrate to the jurors exactly what
happened.

A second case involved a young mother whose leg was severed by a trolley in San
Francisco. After a jury awarded her $65,000 the opposing lawyers appealed the verdict, claiming
the amount was excessive. Belli appeared in court with a long and slender box, which attracted the
attention of the judge, jury, and opposing counsel. All of them were thinking the same thing: did
he really have the severed leg of his client, Mrs. Jeffers?

In the final moments of his concluding argument Belli unwrapped the box, revealing his
client’s artificial leg. After delivering the final lines of his speech describing the unfeeling limb of
his client, he placed the leg in a juror’s lap.

" Originally presented at the Missouri Bar Solo and Small Firm Conference, June, 2015.

il Christopher W. Dysart has been the principal attorney at the Dysart Law Firm since 1988. He began his legal career
as a law clerk for the Honorable Charles B. Blackmar of the Missouri Supreme Court. He went on to practice as a trial
attorney for the U.S. Department of Justice, and then served as a federal prosecutor, with an emphasis on white collar
crime. After leaving the government, he practiced law at Armstrong, Teasdale, Schlafly & Davis, the third largest law
firm in Missouri, where he focused on the areas of commercial litigation, personal injury defense, and white collar
criminal defense. He attended St. Louis University School of Law where he was the Editor-in-Chief of the St. Louis
University Public Law Review and received the American Jurisprudence Award. He attended college at the University
of Missouri St Louis where he graduated magna cum laude.

it Alexander L. Braitberg is an associate attorney at the Dysart Law Firm. He represents plaintiffs in automobile, truck
and barge accident cases, class actions, consumer fraud cases, toxic exposure claims, product liability cases, and
insurance bad faith litigation. Alex joined the Dysart Law Firm after beginning his career at Brown & James, P.C., a
large Midwestern regional defense law firm. He graduated magna cum laude from Saint Louis University School of
Law after earning his undergraduate degree from Cornell University. While in law school, he served as a judicial
extern for Judge Rodney W. Sippel of the U.S. District Court for the Eastern District of Missouri, as well as serving
as an editor of the Saint Louis University Law Journal.



Since that time, the use of real and demonstrative evidence has become common place in
the courtroom, but attorneys use and knowledge of the effectiveness of such evidence varies
widely. Moreover, cognitive science has demonstrated the effectiveness of real and demonstrative
evidence in allowing jurors to see, touch, and feel the reality of what a plaintiff or other party has
experienced. It takes the issues of the case and makes them real and believable allowing the jury
to place themselves into the situation and circumvents the natural skepticism jurors have of the
claims made by the parties.

It now seems obvious that demonstrative exhibits can illuminate and give meaning where
a juror might otherwise have trouble grasping a concept.® For example, the difference between
simply describing working of the human heart as opposed to holding up a working model and
showing how the various parts function is dramatic.? Lawyer use demonstrative evidence not only
to simplify and clarify meaning, but because they believe that it makes presentations more
memorable.®

In the past decade, scientific research has largely confirmed the effectiveness of
demonstrative evidence.* For example, a recent study shows that the use of PowerPoint is more
effective than not using PowerPoint or a similar visual presentation.’> Moreover, the very use of
technology itself, independent of the underlying information presented, may increase jurors’
esteem of lawyers, leading to a more likely favorable verdict.®

Yet while the research is finally catching up with our use of real and demonstrative
evidence, technology continues to change, making effective use of demonstrative evidence a
moving target for trial attorneys. Until recently, demonstrative evidence meant mounting a photo
or displaying an x-ray.” Today the field includes photo enlargements, diagrams, graphic charts,
custom medical diagrams, models, computer generated animations, video presentations, power
point presentations and anything else a trial attorney can dream up (assuming the judge allows it).®

And the expectations of jurors in our technology driven society continue to increase.®
“From the moment they wake up until they go to sleep, jurors are immersed in a steady stream of
graphics displayed on television, movie screens, billboards, magazines, and even cell phones.”°
Not only are potential jurors immersed in this increasingly media-intensive culture, many people
create the graphics themselves.!! “With a digital camera or video recorder to capture the graphics
and the software to edit them, the ability to create graphical media is now within reach of an ever-
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wider population.”!? Media-savvy jurors will expect a legal case to be presented using graphics
too.13

Effective use of demonstrative exhibits is much more than tacking a *“visual aid” onto a
trial presentation.* The strategy of preparing a visual trial presentation must be incorporated at an
early stage of litigation. > From e-discovery to storyboarding, this means that the art and science
of real and demonstrative evidence deeply influences the trial preparation of the effective trial
attorney.

Attorneys would be well advised to apply a unified approach to integrating all media used
during a trial.}” This unified approach begins with an understanding of the empirical evidence of
the way the mind processes the information presented through the use of demonstrative evidence.
For example, an understanding of the need for tailoring a presentation with the limitations of
human short-term memory applies across the board, whether one is using PowerPoint, flip charts,
document projectors, or other tools.*®* Applying a scientifically grounded approach across all
materials ensures coherence of the story and the focus of the jury’s attention.?°

The many forms of real and demonstrative evidence and their use at trial have been written
about extensively; Part | of this Article contains a survey of those well-established uses. Part Il is
a detailed discussion of the scientific evidence regarding the effectiveness and use of visual and
demonstrative evidence, both generally, and at trial. Part 111 integrates this scientific background
with specific techniques the practicing trial attorney may use to leverage this science to achieve
trial success. Finally, Part 1V addresses evidentiary foundation and admissibility concerns these
techniques may raise.

a. Definitions of Real and Demonstrative Evidence
Black’s Law Dictionary defines demonstrative evidence as

That evidence addressed directly to the senses without intervention of testimony.
Real (“thing”) evidence such as the gun in a trial of homicide or the contract itself
in the trial of a contract case.

Evidence apart from the testimony of witnesses concerning the thing. Such
evidence may include maps, diagrams, photographs, models, charts, medical
illustrations, X-rays.

More broadly, demonstrative evidence is something that demonstrates a point, as opposed to
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simply testifying with words about a point.?? “Real” evidence, by contrast, consists of objects and
things—the promissory note, the canceled check, the voluminous contract, the defective helmet,
the negligently designed crib, and the remains of the defective tire—and documentary evidence
consists of records, memos, and the like.?*> Demonstrative evidence is prepared evidence, usually
in graphic form, that illustrates, correlates, supplements, and emphasizes facts or circumstances.?*
For example, storyboards, chronologies of events, and “time lines” are among the simplest and
most effective forms of demonstrative exhibits.?®> Attorneys rely on these devices to present
relevant evidence persuasively in difficult cases.?®

Missouri courts frequently blur the distinction between real and demonstrative evidence
and admit evidence which may not actually have played any role if it looks like an object which
might have played such a role.?’

Sometimes exhibits themselves may not actually be admitted but are used only for
“demonstrative purposes” to illustrate contemporaneous testimony or explain scientific
principles.?® Thus the jury does not have these exhibits in the jury room for consideration during
their deliberations. This is a major limitation on exhibits used only for illustrative purposes.?
Ideally, substantive demonstrative evidence should be prepared to be admissible.*

b. Examples of Real and Demonstrative Evidence

Real and demonstrative evidence may take myriad forms, limited only by the imagination
of the lawyer and the discretion of the court. Such evidence could be any of the following:

Pictures in a PowerPoint presentation,
Pictures on an overhead projector,

A water balloon,

A jar of poison,
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A saw,

A grinding machine,

A spoon with salt, or

A book or set of books.

At a basic level, there are two tasks in deploying real and demonstrative evidence: the
creative process of selecting the evidence, and the technical process of presenting it at trial.*?
Effective preparation requires rehearsal, as well as brainstorming ways that use of demonstrative
evidence could fail. “[D]Jon’t ask O.J. Simpson to try on a glove unless you know it will fit!”3
Obviously, it is critical to ensure that the judge will allow the evidence.®* We address some of the
most commonly used categories of real and demonstrative evidence and techniques for their use.

i. Photographs

Lawyers place great weight upon the old adage that “a picture is worth a thousand words.”*®
Indeed, a blowup of a photograph or document that is otherwise admissible is perhaps the simplest
and most common form of demonstrative evidence.*® Blowups are so common in part because of
their perceived effectiveness.®” For example, in a case in which 1,000 pages of medical records
have been admitted, enlarging one or two of those pages serves to focus the jury’s attention on that
part of the record most significant to the claims.®

Blowups are easy to use because once the underlying documents are admitted, the court is
likely to also admit the enlargements.®® Once medical records have been authenticated and
admitted into evidence, portions of the record may be published to the jury.*® Enlargements are
frequently kept on display during the testimony, in the hopes that they will thereby embed their
information into the minds of the jurors.*!

Photographs are particularly common in cases where a client’s injuries are visually
apparent.*? Depictions that make use of before and after comparisons are especially appealing but
may be difficult to implement because they require that photographs be taken early, since scars
and wounds fade over time.*

Particularly graphic images are often prepared in both color and black and white, as some
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courts have ruled graphic color photographs to be overly prejudicial.** Poor quality photographs
are both prima facie less effective and potentially inadmissible. ** Counsel will therefore often
choose to have photographs professionally taken.*® Poster-size enlargements are evidently more
effective than small snapshots.*’

X-rays and other medical imaging are also used to present graphical information to the jury
regarding a client’s injures. Some attorneys believe that X-ray positives rather than X-ray
negatives such X-rays are easier for juries to relate to. Such X-rays turn the white areas on the X-
ray into black areas, making for example, the bones look solid and any orthopedic hardware clearly
distinguishable.*®

“The Digital Imaging and Communications in Medicine (DICOM) format for distributing
and viewing medical images such as radiology films is now the gold standard for how to receive
and display radiology images.”*® The cost for obtaining the plaintiff’s imaging studies in DICOM
format from a hospital or facility is minimal, and the ability to manipulate and display the data is
enhanced.*

Photographs of witnesses may prove particularly useful. A wise attorney will attempt to
obtain a photograph of every witness in the case. These pictures may be used to emphasize a visual
theme or to link the witness’s testimony to a photograph throughout the case.

For example, a photograph of an expert who has previously testified may be displayed
during cross-examination of another witness who is discussing the expert’s opinions. The slide
might also display excerpts or a summary of the expert opinion that is being discussed.%? “The
visual reinforces the earlier oral presentation, and the photo reminds the jurors whose opinion it
is.”> By including a summary or excerpt on the slide, the jury is presented with the expert’s
findings one more time.>*

When no other photograph of a witness exists, but a video deposition has been taken, stills
shot of the witness can be extracted from the video.>® A forethoughtful attorney could bring a
camera to each deposition and photograph the witness there.>® A photograph from the deposition
is particularly useful because the witness will be in the same clothing and setting as any deposition
video.® There will consequently be a strong link in the juror’s mind between the photograph each
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time it is displayed and the testimony the attorney wishes to emphasize.>®
ii. Medical Illustrations and Models

An easy way to present complex medical issues is to create visual images of the effects of
the disease or injury-and then consistently use those visuals throughout the trial.>® Images for
virtually every ailment, disease, and injury are available online. Color photos can be scanned from
medical textbooks for use at trial.®°

Attorneys can enhance the drama of physician testimony by having the doctor come off the
stand to work with medical illustrations or models.®* For example, one might instruct the doctor
to mark medical models with an erasable pen, showing the jury the location of the plaintiff’s
injuries.®? The attorney can then seek to have the models admitted as evidence, allowing the jury
to examine them closely during deliberations.5

Custom-made illustrations of the client’s injury are expensive, but if they effectively
illustrate the problem, they may be worth the cost.* Not every medical, scientific or other
illustration, symbol, or animation needs to be custom drawn or created for a given case.®® Often
they can be found free of copyright reservation, or otherwise available for business, personal, and
education uses. %

iii. Day-In-The-Life Video

There is a common misconception among attorneys that, most of the time, day-in-the-life
films are too expensive to produce.®” In the age of smartphones, it relatively easy to create a day-
in-the-life presentation that consists of both photographs and video.®® “Even one great shot of your
client-after surgery, in the hospital, or struggling with physical therapy or routine tasks-can replace
an hour of testimony about damages.”®

From the case’s inception, the attorney should insist that the client document all injuries
and photograph or videotape every stage of the treatment and progress.’ Incorporating these
visuals into the trial presentation can show the reality of the damages in a dramatic fashion.”

The video will typically concentrate on hygiene, travel, and other daily tasks that cannot
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be replicated in the courtroom, or it may be considered cumulative with other evidence and
inadmissible.”? In any case, long videos may lose their impact.”® The video should be tastefully
done, including taking care not to overly embarrass the client or the jury.”

iv. Functional Capacity Evaluations

Likewise, pain management or rehabilitation programs may be brought to life in the
courtroom by videotaping a typical session with the client used in court with the therapist to
narrate.” They are often used to show how difficult the road is in getting back to doing the simplest
tasks. "

v. Pain Medications or Drugs

The attorney may re-create the volume of large doses of prescription or even non-
prescription drugs by using dummy pills or candy and pouring them into a clear container.”” “For
example, if the plaintiff four Tylenols per day plus two sleeping pills is 6 x 364" or 2, 190 pills per
year. '® This demonstration could be used in conjunction with evidence of the medication’s
negative side effects.”® The argument could be made that the simple necessity of taking pills so
frequently is harmful to a plaintiff’s quality of life.®

vi. Models and Out of Court Experiments

Another commonly used category of demonstrative evidence consists of models, charts,
and out-of- court experiments.8! For example, the attorney might videotape an experiment such as
a crash test and offer the videotape into evidence.® Other possibilities include building a model of
the scene of an automobile accident or creation an animation of blood flow for a medical
negligence action.®?

Out-of- court experiments are generally admissible if there is a substantial similarity
between conditions existing at the time of the event at issue and the conditions existing at the time
of the experiment.®* Even when there is dissimilarity in the conditions, admission of the
experiment is within the trial court’s discretion if the differences are minor or subject to
explanation.8®
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Toys or models of the vehicles can be used to make comparisons with the damage photos,
or vehicle handling characteristics.®® Models of the client’s face that can be peeled back to show
underlying injuries are very expensive but may be worthwhile.®’

Creation of an admissible scale model is a multi-step process. A scaled diagram of the area
prepared by a qualified person is the first step.®® The diagram could include measurements of the
distances from landmarks like light poles or street signs, as well as the location of crosswalks and
all traffic control devices.®® Testimony of the person who created the scaled diagram can then
provide the foundation for admission of a scaled magnetic model of the accident scene, including
cars or other relevant objects.®® This magnetic accident board can be used as a visualization tool
for other evidence the witnesses discuss.®*

Some attorneys believe that using a model can be critical to the trial presentation.®
“Phrases like “the accident happened in the middle of the intersection’ take on new life when the
plaintiff can place the model cars at the point of impact and describe distances and relevant features
like crosswalks and parking lanes.”%

Effective use of a scale diagram can turn the outcome of a trial into a math problem.%* The
plaintiff, if well prepared, can demonstrate to the jury why the numbers mean he or she was not at
fault.% The use of the magnetic scale diagram is used as a method for humanizing the client.® The
attorney may have the witness get off the stand and use the magnetic accident board or another
map blowup to show jurors the route he or she took the day of the accident.®” As with the other
techniques mentioned herein, the most effective attorneys will take care that the witness has an
opportunity to practice before trial.%

The witness may testify how fast he or she was going just before the crash to help
demonstrate the timing of the accident.*®

For example, if the plaintiff was traveling at 20 mph, ask the court to take judicial
notice of the fact that a mile is 5,280 feet, and, therefore, the plaintiff claims he or
she was traveling about 30 feet per second. Using the distance grid, you can easily
show where your client was two seconds before the crash. 1%
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The use of the magnetic diagram is just one way that models can be used. Another
technique that is frequently used is the use of medical models, such as skeletons. 1> As with other
medical models, the flexible moving parts can engage jurors with tactile learning styles. 1%2

vii. Maps or Aerial Photographs

Topographical maps and aerial maps are useful in setting the scene for the jury, and are
particularly suited for showing visibility and assured clear distance.'® If a police officer testifies,
an enlarged street map of the area where the accident occurred can also aid the jury in following
the officer’s presentation.%

Maps with elevations and curve gradients, are typically available from any county or
municipal governments.'® They may also be available online. A police officer can establish the
foundation for the map by testifying to the general schematic correctness of the diagrams.'%® He
or she can corroborate the location of traffic signs and lights. 1% If necessary, an employee from
the department of transportation, or whoever provides the records, can also provide the necessary
foundation. %8

Aerial photos may serve the same function as maps, and will also show recognizable
landmarks.1%® Most localities hire companies to routinely take these photos for surveys, and the
companies usually will sell them for a modest price.'? Aerial photographs are also available online
from Google Earth or other sources.

viii. Computerized Models, Animations, Or Graphs

The most recent addition to the canon of demonstrative evidence techniques is computer
animation.*'! In sum, computer-generated animation recreates an accident, event or medical
process or procedure, and allows the jury to see what happened.!'? Typically, the animation is
played from a computer and displayed on a screen.*®

To goal of using animation is to assist the judge and jury in retaining key concepts, as well
as to ensure that important facts are not left to the imagination. “Without animation, jurors listening
to an oral presentation may create their own differing versions of the process or event.... [W]ith
animation, all the jurors see the exact same event at the same time and to some degree become
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witnesses.” 114

Animation provides a unique technique to allow the jurors to see processes as they develop
step by step.™® It is an intuitively appealing option for explaining spatial relationships and complex
time processes.!® For example, computer animation could show how prudence would have
prevented an intersectional collision, or that the defendant’s version of the events is inherently
contradictory.!’

Not every “reconstruction” needs to be done on the computer. Tried and true methods,
such as re-creating significant distances in the courtroom with a roll of paper or tape that provides
a visual reference for length or height, are still available.!'® Some courtrooms already have
distances measured from the bench to the back of the courtroom and this may be available to use.°

Attorneys can create something like a reconstruction with simple video by taking a
recording of the route of the defense vehicle with a camera behind the wheel where the driver was
positioned, in order to, for example, reveal the blind spots.'?° Similar footage could be used outside
along the alleged route to show handling characteristics, causation, and the foreseeable pedestrian
victim.*?! Alternatively, this video can form the foundation for the computer animation.*??

ix. Audio Recreations

In cases where a client has lost the ability to see or hear, an audio recreation may be used
to convey the gravity of the condition. If the client has gone blind, the attorney can create a video
of a significant event in the client’s life, like a child’s birthday party.'?® The audio can be played
while the screen is blank to show how the plaintiff experienced it.*?* In a deafness case the process
would be reversed, with the video running without any audio.'?

Other sounds can be relevant: 911 calls or news clips of the accident would certainly be
fair game. “Have you ever been in an intensive care unit? The beeps, electronic graphs, and whirs
or whooshes of a ventilator are a sensory bombardment with the seriousness of the condition.” 126
These soll217nd effects can be reconstructed as an audio recreation and used as demonstrative
exhibits.

X. Performance Reviews or “Report Cards”
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Driver manuals, company guidelines, and even the federal regulations set out written
guidelines for what should be done under certain circumstances.*?® The corporate representative’s
deposition can be used to establish the foundation for creating a “report card” based on these
written guidelines. 12° The “report card” can then be used to show the jury that the company failed
to live up to required standards.*3°

xi. Hardware: Tools, Parts, Medical Devices

A physical item that is a central to the facts of the case is a form of real evidence.'® For
example, the attorney may want to let a juror feel the heft of a damaged trailer hitch.**2 Providing
the black box and photographs of how the box is located in the truck can provide a frame of
reference for the credibility of black box evidence.'®® The chisel and hammer used during a
laminectomy can provide jurors with a visceral understanding of the gravity of the surgery.*3*
Showing the jurors the physical pulse oximeter can demonstrate, for example, how easy it would
have been to monitor oxygen saturation.™*® Fixation devices or metal fixtures can be used in
conjunction with x-rays that show them in place.!3®

Medical devices and other pieces of real evidence may be used live at trial with expert
witnesses. 3" This technique can bring to life dull or esoteric medical words, and turn these ideas
into concrete things the jurors can see and touch. “Intramedullary rod,” for example, is simply a
medical term until a doctor shows the jurors the device and “explains how this ominous-looking
piece of metal is inserted into a canal that has been drilled into a broken bone.”**® Similarly,
fixation screws make a visceral impression when jurors can see them and are told this is the object
that had to be put in the client’s body as a result of the injury.**

This kind of evidence can be used creatively, if the judge will allow it. If the patient lost
500 ccs of blood, an expert witness could bring in a 500-cc bag of saline and pour it into a container
so jurors can see just how much blood the plaintiff lost.14°

xii. Diagrams, Side-By-Side Charts, Or Other Summaries
As with other forms of demonstrative evidence, with charts, graphs, and visual aids, the

possibilities are endless. The principle behind the use of charts and graphs is to simplify
information in a way that assists in the ultimate goal persuading the jury. Visual aids can
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accomplish this goal in a number of ways. One very common method is to use timelines, addressed
separately infra. Charts can also be used to show the spatial relationship between complex facts,
while highlighting relevant information with bold and vivid colors.#! There are many ways visual
aids can be used to bring the facts together to make emphatic points.4?

For example, a comparative or summary chart can show a list of prudent or required
procedures as established in depositions and manuals.!*® The chart can be juxtaposed with
evidence regarding the conduct that actually occurred, to make the comparison between duty and
breach immediately apparent to the jury. This helps to establish the relationship of details to the
theory of the whole case.*

Charts might also be used by the plaintiff during the testimony of the defendant’s medical
expert, in order to highlight the plaintiff’s pain and suffering.}*® The defense medical expert’s
findings can be listed in a table beside one summarizing the findings of the plaintiff’s medical
expert, in order to minimize the matters on which the experts disagree. 146 Alternatively, the
disparity in opinions can be highlighted, in order to show that all the expert testimony represents
opinions, rather than facts.4’

A chart summarizing the doctor’s findings can also be used to cast doubt on the validity of
the expert’s opinions. A clever attorney can ask questions during cross examination that lead the
expert witness to concede that certain assumptions underlie some or all of the witness’s
conclusions.*® The chart can serve of a visual reminder to the jury that each of the statements rest
on some other proposition.

One interesting technique is to use charts with checkboxes for “Yes” or “No” answers with
witnesses. A form can created with very specific questions that require a yes or no answer.*° The
witness can be asked to answer and check the answer, and sign the paper.**® Then, the signed
statement can be used later during argument. %

Attorney Linda Miller Atkinson provides the following example of the use of this technique
in a negligent entrustment case. 2

Testimony of Milt Gregory (Safety Director)

(2) K Trucking believes that a driver’s past driving record is
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“Indicative of future driving performance”?
o Yes o No

(2) K Trucking acknowledges a duty to train all of its drivers on safe
driving practices?

O Yes 0 No

) K Trucking allowed this driver to continue to drive after seven violations,
seven accidents, and a suspended license for point violations over a period
of four years?

O Yes 0 No

4) K Trucking provided no safe driver training or remedial driver training to
this driver?

0 Yes o No 2

Another technique, commonly used, is to create a handwritten chart reproducing the jury verdict
form.>* The attorney can go through each item and explain how to answer (with the answers
tailored to the client’s interest, of course.) Similarly, the attorney may wish to display to the jury
a chart quantifying pain and suffering. Each element of the client’s injury along with suggested
damages amounts that seem reasonable for each could be shown. Gary B. Pillersdorf provides the
following example:>®

1. getting hit by car hard enough to break a large bone:
2. waiting on a cold, dirty street for an ambulance:

3. having the bone reset and put in a cast:

4. limping for the rest of your life:

156

$
$
$
$

The appropriate chart for a given case will depend on the unique facts and legal issues. The
goal is to draw together key principles, equations, facts, data in testimony and show their
relationship and relevance to the case.®

Sometimes the best visual aid is simply an enlargement of the key document in the case
with the most important few words highlighted.'*® One way to draw this language to the jury’s
attention is to actually do the highlighting there as they are watching. Similarly, the attorney can
work with an enlarged diagram of a car accident intersection, drawing on it in different colors to
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illustrate the differences in the testimony.>®

These techniques can be also be used for very simple exhibits, such as an expert’s
curriculum vitae. 10 In the internet age, bountiful helpful illustrations and photographs are
available online.’®! Attorneys often reinforce visual themes throughout the trial using related
images in much the same way that they link verbally expressed ideas thematically. 62

xiii. Timelines and Calendars

One specific subset of the categories of charts and graphs includes timelines and calendars.
For example, a timeline can be used to create the impression that a collision is inevitable.®® A
calendar marked to show the chronology of events can illustrate contradictions in a witness’s
version of events.164

Calendars and timelines are particularly suited for representing a plaintiff’s pain and
suffering.'®® A calendar for the year before the accident and the year after can be marked by a
witness to show the days that the plaintiff missed work.%® Alternatively, the calendar could show
the days the plaintiff engaged in athletic hobbies or other activities potentially affected by the
incident at issue in litigation.®” If he or she has been hospitalized, the attorney may use a blowup
of the medication administration chart or record the days the plaintiff had to take medication.
Evidence that the plaintiff had to take pain medication daily serve as a “diary of discomfort.”168
“The idea is to create a color-coded calendar that shows how the accident disrupted [the plaintiff’s]
life.” 169

Timelines, like other visual aids, must be simple and not look too busy, complex, or
confusing.'’® As with other forms of real or demonstrative evidence, a foundation must be laid.*"*
Timelines can be a creative way to integrate evidence based on a variety of sources.

xiv. Overlays and Transparencies

Many of the above described techniques can be used with overlays or transparencies. In
the case of physical charts, graphs and photographs, these overlays can take the form of old-school
transparency film. In the case of computer-driven vehicle for presentation of photographs, maps,
graphs, or charts, using, for example, PowerPoint presentations, overlays take a digital form.

159 1d., at 3.

160 |d

161 |d

162 |d

163 Atkinson, supra note 72, at 6.
164 |d

185 pillersdorf, supra note 53, at 6.
166 |d

167 |d

168 |d., at 5.

169 1d., at 6.

170 Atkinson, supra note 72, at 6.
171 See infra, Section IV.

15



Transparencies are particularly appropriate for showing forgeries or spoliation of evidence.
For example, different versions of logbooks with potentially altered contents present and absent
can be shown by taking transparencies, then laying them over each other on the overhead
projector.’? A similar effect can be achieved by assembling digital images and displaying them
on a screen. This can provide a potentially more dramatic effct than a side by side comparison.t”

xv. Media Sources

While it may not come immediately to mind for many attorneys, media often covers events
which may be relevant to a case, and this coverage may provide a useful source of demonstrative
evidence.'’* “Newspaper, online news, and television coverage of collisions, weather conditions,
police investigations, and rescue operations make riveting exhibits at trial, as do the transcripts of
911 calls reporting wrecks.”1”® Given the time-sensitive nature of these materials, they should be
gathered as early as possible in the case, so they can be preserved for later use at trial. 1"

xvi. Web Pages, Advertising Slogans, Or Billboard Campaigns

In many cases, knowledge of injury mechanisms, claims of agency, misrepresentations of
safety, or misrepresentations regarding the degree of control may be among the issues at trial.}”’
The internet presence, advertising slogans, billboard campaigns, or other public statements of a
party may be used as party admissions on contested issues. 1’8

In a malpractice case, a hospital’s website claimed that it offered “a caring team of
professionals-surgeons, anesthetists, nurses-to provide optimal care” but “when the patient was
bleeding out and needed immediate care, no one would answer the page.”*’® Similarly, in a
trucking case, the “shipper who employed the defendant posted billboards near airports that echoed
their [website’s] claim, ‘We make the fastest delivery anywhere.””® This can be powerfully
juxtaposed with evidence or argument that the driver was in a hurry or overworked.

Unlike traditional media reports that may be ephemeral, and therefore difficult to preserve,
anything broadcast on the internet is likely available effectively forever.!8! Various services
regularly create archive databases of the internet, and several of these archives are publicly
accessible.'® Examples can be found at web.archive.org and www.archive.org.*®3

xvii. Videotaped Depositions
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The use of videotaped deposition testimony at trial depends on jurisdiction and whether
the case is in state or federal court.3* But if a deponent is a critical witness and the video will
likely be played at trial, the attorney may consider filming the deposition testimony using two (or
more) cameras.8 This can augment the information that can be provided to the jury by showing
the reactions of people in the room, any evidence or documents used during the deposition, or any
other aspect of the deposition proceedings that might be used for dramatic effect.®® The second
camera can be used to take multiple different shots, including the lawyer asking the question, visual
aids, or the exhibit being discussed. '8’ Additional cameras can create a realistic, more interactive
presentation style.8 The presentation with multiple cameras to the jury can more closely resemble
live deposition testimony, with both the lawyer and the witness appearing on screen.18°

In some jurisdictions, one camera focusing on the witness is required, but use of split-
screen technology, with the other camera view played alongside the view of the witness’s face, is
permissible.!®® As a practical matter, it may be advisable to obtain a pretrial order permitting the
additional camera(s) or the use of split-screen technology at trial.*® This can forestall any
objection made on the eve of trial to this mode of presentation.?

xviii. In-Person Visits

One of the earliest forms of demonstrative evidence, not often considered in this high-tech
era, is the “view,” or the in-person visit to a location relevant to the case.®® Of course, as with all
the other forms of demonstrative evidence discussed herein, the “view” is subject to the discretion
of the trial court.*%*

This technique presents a visceral, concrete representation of facts or circumstances that
might otherwise be abstract or remote in a juror’s mind.'% It also may serve as a teaching tool
regarding specialized knowledge that may be critical to rendering a just verdict, but is completely
outside the juror’s experience. For example, a jury’s trip to view an allegedly defective grain bin
may teach about the requirements for safely engineering such a bin that a juror without a farming
background might be at a loss to understand otherwise.%

XiX. The Attorney’s Body

184 Compare Mo. Sup. Ct. R. 57.07 (“Depositions may be used in court for any purpose™) with Fed. R. Civ. P. 32
(“...a deposition may be used against a party on these conditions...”).
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The attorney’s own body can be used as a demonstrative tool.'®” An instructive example
of the use of this technique comes from Attorney Pillersdorf: in describing a spine injury, an
attorney might use her hands to articulate the structures of the vertebrae, and instruct jurors to
visualize the disks that separate them as jelly doughnuts.*® Jurors can easily related to the analogy
of a jelly donut being crushed, “oozing its jelly (nucleus) onto your tie (nerves) and ruining the
outfit (life).”1%

This particular analogy could be extended, to frame the conversation throughout trial, and
potentially even rebut counter-arguments.?® For example, in response to evidence or argument
regarding a plaintiff’s potential preexisting condition, the attorney could analogize that “even a
slightly stale doughnut can be squashed.”2%

xX. In-Court Demeanor

While not technically or legally part of the definition of real or demonstrative evidence, the
appearance and demeanor of the attorneys and witnesses are part of the visual trial presentation.
The seating of your client and his or her dress and demeanor are all factors that the jury will take
into consideration.?%? “The most dreadful scar will lose its repulsiveness if the jury is allowed to
gaze on it for the entire trial.”2%® Thus if the client has a scar or other deformity, the attorney may
want to keep it hidden until it can unveiled for dramatic effect.?%

Jurors will inevitably be interested in what the plaintiff is wearing and will check the lawyer
for shined shoes.?® They also will scrutinize the lawyers for signs of disorganization or
untruthfulness. Laywers should therefore inform the client that the jury is watching every move,
even in common hallways and elevators.2%

c. Cost Considerations in Selecting Real and Demonstrative Exhibits

The foregoing is not an exhaustive list of the possibilities in the use of demonstrative
evidence at trial, and yet choosing amongst even these options is a daunting task. The basic
principle is to use whatever you need to get your point across.?’” But how? The next section of this
Avrticle discusses the empirical evidence regarding how to best use demonstrative evidence. Trial
attorneys will need to weigh this empirical evidence regarding the benefits of each potential
strategy against their respective costs.
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In determining cost, the attorney should consider economy, simplicity and practicality.2%®
The attorney’s fiduciary duty to the client requires the use of “the most economical form for that
particular case, considering complexity of issues and amount in controversy, as well as a form
appropriate to the underlying point to be proven.”2%®

Simplicity of the trial strategy must be considered within the issues presented by the case
and within the capabilities of the court’s facilities.?° More complex demonstrative evidence may
not necessarily be more effective, but it is likely to be more expensive. For example, “in a complex
contract case involving failure to develop prototypes, where feasibility is the issue, computer
animation may be the simplest effective form; in the construction site fall case where fall
prevention is the issue, a simple sketch showing rigged nets may be the simplest effective form.”2t!

Cost-benefit analysis falls by the wayside if there are genuine concerns regarding the
practicality of any given demonstrative evidence strategy.?*? “The most sophisticated computer
reenactment is useless if the trial lawyer lacks familiarity with the equipment, or the courthouse
lacks equipment or facilities to show it appropriately to the jury.”?t

Using visual aids during a trial is not risk-free. You could overuse them, use
something that your adversary turns against you, fumble with machines that do not
work, use models that break as you are using them, and many other pitfalls. These
are some of the reasons why visual aids must be carefully thought out and
effectively produced. If your planning eliminates the negative aspects, the overall
effectiveness of using visual aids could be tremendous.?!4

Common sense dictates that the basic approach involves a use of a combination of media
presentations to communicate effectively with the jury, incorporating tactile, audio and visual
elements to reach jurors who may respond particularly to each of these media.?® A case
presentation that includes, for example, boards, handouts, models, and computer presentations, can
give the jury “a multisensory explanation of the case.”?!® A presentation incorporating multiple
channels of communication also assists in creating the impression that the attorney is competent
and diligent.?t’

. Research on Demonstrative Evidence’s Impact on Trial Outcomes
Despite the centuries-long history of the jury trial the use of demonstrative evidence

therein, and the libraries worth of books devoted to trial practice and presentation, until very
recently, there had been few experimental studies of the effects of visual and multimedia evidence
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in legal settings.?!®

There has long been, however, a body of general psychological research which suggests
that visual evidence can enhance juror’s understanding of the evidence and therefore legal
judgment.?t® For instance, visual displays can enhance attention and recall, which logically should
improve juror’s ultimate judgments.?2° Similarly, incorporating visual aids into a presentation can
enhance the audience’s level of engagement, which would presumably motivate jurors to decide
more accurately.??!

Nonetheless, studies attempting to directly measure the success of practical applications in
trial practice of these psychological principles have met with mixed results.??? One study of a mock
jury did show that visual aids improved the mock jurors’ memory of key evidence.?? “Other
studies, however, have shown mixed effects on recall or none.”?%* Several studies have concluded
that visual evidence may actually be detrimental to effective decision-making because it “elicit[s]
undue emotional responses, cognitive or perceptual biases, or reliance on peripheral cues.”?®

Several studies show an effect of using demonstrative evidence on jury outcomes but only
in specific scenarios. Computer animations sometimes appear to enhance the ability of jurors to
visualize and thus to understand key events.??® But animations tend to affect judgments only in
cases with specialized facts about which jurors might be likely to be unfamiliar. 22” Another study
found that visual aids improved understanding of scientific evidence only for those with a visual
learning preference.??8

The studies that have been conducted are inherently limited.?%® Sometimes, case materials
may be so simple that jurors can easily understand them regardless of the method of
presentation.?®® Study authors may not be as creative as attorneys in making full use of
demonstrative exhibits, nor may they have the same motivation to ensure the persuasive quality of
the test exhibits.?>> Moreover, in the real world, it is often the case that no matter the quality of
the presentation, the case is lost on bad facts, not the strength of advocacy. 232 Attorneys know to
settle those cases early; cases that go to trial are the well-balanced ones. Study authors may not
always present a balanced scenario to mock jurors, confounding the results. 23
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But amidst the flawed methodologies and mixed results, some patterns are starting to
emerge from the research that attorneys can leverage to great effect in their trial practices. For
example, the use of crime scene or autopsy photos on has a clear tendency to produce guilty
verdicts in criminal cases. 234 Computer animations are most effective when the subject matter is
generally unfamiliar to participants, such as a complicated scientific principle.?® “A further pattern
that may be emerging is that visual evidence seems likeliest to affect ultimate judgments when
only one side uses that evidence.”?%

There is a great deal more study to do.?*” Further research can also address newer and
increasingly common forms of courtroom visual displays.?*® But so far, our intuition that
demonstrative evidence is an effective tool for communicating with the jury, is largely confirmed.

a. Research on Learning and Cognition Generally
i. Visual Learning and Dual Coding

Dual-coding theory is a psychological theory, first propounded in the early 1970s, that
posits that the brain has two channels for encoding information: verbal associations and visual
imagery. This theory, while not universally accepted by psychologists, is very influential in the
educational psychology field, and has been extensively studied. Dual-coding theory predicts that
visual presentation of evidence “may help people whose learning style inclines toward the visual
to understand trial information better.” 23° Thus the charts and diagrams discussed infra could, for
example, improve jurors’ comprehension of quantitative information, while the computer
animations could improve their grasp of dynamic processes.?*® Pairing visual aids with oral
narration would presumably be the most effective way to leverage the dual-coding theory for
success at trial. 24

However, the simple fact that evidence is presented visually is not enough to take
advantage of the research on dual coding. Some research indicates that attempts to present
information geared towards both channels at the same time can actually inhibit effective
learning.?*? For example, in one study

the same information was presented to two groups. One group heard narration and
saw the same narrated information presented in text form; while the second group
heard the narration but did not see the redundant text. The second group, which
heard the narration without the redundant text, experienced a 28 percent increase in
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the ability to remember it, and a 79 percent increase in the ability to apply it.2*3

This research suggests that focusing the jury’s attention on one mode of presentation at a given
time may be most effective. On the other hand, there is research that supports the proposition that
optimal learning outcomes result when narration is in sync with animated sequences.?*

ii. Active Versus Passive Learning and Human Memory

Presenters sometimes proceed under the assumption the audience will passively absorb the
information.?* The approach to demonstrative exhibits that follows from the assumption is to
simply present a sequence of visuals.?*® The research, however, suggest that learning is an active
process.?*” This process of committing information to memory operates differently depending on
the type of material that is being presented as well as the timeframe in which it is presented. Rather
than thinking of jurors as empty vessels to be filled with information, understanding the limitations
of memory can inform a more effective trial presentation.?48

According to the generally accepted understanding, there are at least three ways human
beings encode memories, and each one has different limitations.?*® Sensory memory operates in
the very short term, and relates to the raw information the eyes, ears and other sensory organs
collects from the environment.?*° On the other end of the spectrum is long-term memory, which
stores both long-term memories as well as the analytical links between memories that forms the
fabric of our consciousness.?! As far as scientists are aware, there are no practical limits in the
amount of information that can be collected as sensory data, nor the amount of information that be
retained in the long term.?? The intermediate form of memory is short-term or working
memory.?3

Working memory does have limitations in terms of the volume of information that can be
stored.?®* Various research conducted over the past several decades has concluded that there are
small number of “chunks” of memory available for short term storage.?>® The most recent research
supp%gs the notion that in the short term, humans can only juggle three to four concepts at a
time.
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This raises an obvious problem for the trial attorney. Trials generally involve a great deal
more than three or four concepts. The danger exists, then, that jurors will quickly lose track of the
big picture during a long or complex trial.>>” The scientific understanding of the limitations of
memory provides an explanation for the popularity and perceived effectiveness of narrative
storytelling as a mechanism for organizing a trial presentation.?*® Stories can organize complex
information into a simpler, overarching idea that is easy to remember.?>® The effectiveness of all
evidence, including visual evidence, will be enhanced if it is organized within a coherent structure
that simplifies and unifies the number of concepts jurors are expected to retain.

iii. Cognition: Hindsight Bias, Counterfactual Thinking and Point of View

Witnesses at trial know far more about an incident than the involved parties knew at the
time of the occurrence.?® This leads to what is known as “hindsight bias™: seeing a past event as
foreseeable even though, at the time, there was no objective reason to predict its occurrence.

Hindsight bias occurs in part because as “outcome information becomes known, it is
rapidly integrated and connected with other, related information stored in human memory.”?%* In
hindsight, rationales that are consistent the known outcome (i.e., the occurrence that is the subject
of a lawsuit) become linked in the mind to memories about the facts and circumstances.?®? “What
actually happened becomes a vivid and precise point of reference for what should not have
happened and then what could have been done differently for a better outcome.” 253 Foreseeability
is obviously a key element in determining liability for negligence. Thus hindsight bias has the
potential to alter jury outcomes.?%*

A number of studies have been conducted that show how hindsight bias can influence the
perceived reasonableness of an actor’s conduct.?®® The research shows that when participants
know a negative outcome actually occurred, they are more likely to assign blame.?®® One study
demonstrates the power of hindsight bias in the use of visual demonstrative exhibits. That research
suggests that in a malpractice case,

jurors who see an X-ray, knowing that the ambiguous spot on it turned out to be the
tumor that killed the victim, may be likelier to believe that the defendant radiologist,
who of course did not know when he read the X-ray that the spot indicated a tumor,
should have seen it that way t00.2%’
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Effective attorneys can thus leverage the bias that is naturally created in the human mind to achieve
desired outcomes in litigation presentations.

The concept of counterfactual thinking is intertwined with the concept of hindsight bias.?%®
Counterfactual thinking refers to imagining how the past might have been different. 2%° Jurors have
a natural tendency to wonder what would have happened, if say, the driver in a motor vehicle
accident case had braked a bit earlier, or sped up, or slowed down.?”® “Psychological research has
shown that subtle cues that influence counterfactual thinking also influence causal inference and
blame judgments.” 2"

For example, a sports fan might react to a loss with the counterfactual judgment
that the team would have won were it not for an injury suffered in the fourth quarter.
Without that injury, a victory would have been assured, but with it, the loss was
inevitable. 272

Discussing facts in terms of counterfactuals can provide a satisfying “feeling of explanation,
clarity, and certainty.” 273

When jurors focus on the actions of particular individual involved in an accident, they tend
to imagine how the accident could have been avoided if only that individual had acted differently.
Thus, the point of view from which a narrative is presented can bias judgment.?’* Research also
demonstrates that visual evidence triggers “the perceptual bias of illusory causation, people’s
tendency to over attribute causality to an especially salient stimulus.”?’ In other words, when the
attorney uses visuals to highlight the involvement of one party, jurors may be more likely to assign
blame to that party. Counterfactuals that focus attention on a particular person’s actions can
therefore be an effective way to enhance the likelihood of blame to that person.2’®

There is a contrary strand in the research, however. People tend to attribute their own
behavior to external or situational causes while attributing the behavior of others to internal,
dispositional causes.?’” This is known as the “actor-observer” effect. This effect may explain why,
in one study, an animation depicting a plane crash from the flight crew’s point of view led mock
jurors to attribute less responsibility for the crash to the flight crew.2’® The problem is complicated
by the presence of more than one individual. One study found that mock jurors who watched a
criminal suspect’s videotaped confession in which only the suspect appeared on screen were
significantly likelier than those who also saw the interrogator to believe that the confession was
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voluntary and that the suspect was guilty.?®

b. Research on the Impact of Demonstrative Evidence

Our intuition, and many trial experts, suggest that using demonstrative exhibits, especially
slick-looking charts and computer animations, “may convey to the jury technical superiority” over
opposing counsel.?8® Jurors might subconsciously respect or admire the skill or preparedness of
the lawyer (or expert witness) who makes effective use of demonstrative exhibits, and substitute
this feeling for a considered judgment regarding the substance of the information presented. 28!

The research supports this intuition. Jurors are inclined to assume information presented in
multiple media formats is truthful, independent of its merits.?3? Similarly, if the attorneys abandon
their digital technology at some point in the trial, the subtext that is conveyed to the jury is that the
attorneys may not be competent, and thus lead them to suspect the reliability of the attorney’s
version of events. 23

One study showed that mock jurors who watched an animation of a slip-and-fall accident
believed the “expert witness whose testimony the animation illustrated to be more credible than
did those who saw still slides or no visuals.”?* As is addressed below, several studies show the
use of PowerPoint slides increases juror’s estimation of the attorney’s preparedness and
persuasiveness, particularly when the other attorney does not use PowerPoint.?®® Those findings
also extend to better jury outcomes when the lawyer uses PowerPoint. 28

Mock jurors may have no idea that their decision-making processes are influenced by these
biases.?®” Therefore, focus groups, while an important trial planning tool are not, by themselves,
sufficient in order to develop a demonstrative evidence strategy.®® Focus groups, as with other
trial techniques, should be consistent with a sound scientific understanding of the principles of
persuasion.

i. Research regarding use of photographic and videographic evidence

Research strongly supports the conclusion that photographic evidence produces a concrete
effect on ultimate judgments, perhaps more so than the research in other areas of demonstrative
evidence.?® One study found that when participants see photographs of an accident victim, they
render significantly higher damage awards (though this had no effect on their liability
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determination).?%® By contrast, another study did find a correlation between gruesome photos of a
plaintiff’s injuries and liability determinations.?®! In criminal cases, showing photographs of the
victim, whether color, black and white, graphic or tame, universally increased the likelihood of a
guilty verdict.?%?

Intuitively, these kinds of effects should apply to video evidence as well. The findings
regarding videographic evidence, however, are less clear-cut. A number of studies have found no
difference in outcome when deposition testimony is presented via video instead of live.?®® One
study did show that using a video reenactment of a child’s drowning correlated with assigned less
of the responsibility for the accident to the plaintiff.?%* It was not clear, however, whether it was
the emotional impact of the drowning reenactment that caused this effect, or simply the credibility
effect discussed above.

ii. Research Regarding the Effectiveness of Computer Animations

The research on the effectiveness of computer animations in producing favorable jury
outcomes has been somewhat mixed. Some studies have shown effects on judgments of liability
or responsibility or damage awards, and some have not.?%® Mock jurors in one study displayed a
greater degree of hindsight bias when they saw computer animations rather than diagrams of the
scene accompanied by text.?%

The effects of computer animations (and perhaps demonstrative evidence in general) on
hindsight bias sometimes differ depending on whether the party involved with the litigated
occurrence is “active” or “reactive.”?®” For example, in an auto accident case involving a head-on
collision, the “active” driver is the one who moves into the opposing lane of traffic, while the
“reactive” driver is the one who then takes evasive action. One study found that computer
animation increases hindsight bias and makes blame judgments more punitive toward the reactive
driver, but that this effect does not occur with respect to the active driver.?®® In other words,
reactive drivers were blamed more when the case information was presented using computer
animation, %

When opposing counsel makes use of computer animations, attorneys may seek to combat
the hindsight bias effect created by the animation by seeking to “debias” the jurors.3% Studies show
that one potential way to achieve this effect is to present computer animations that represent
alternative explanations to the one propounded by opposing counsel’s animation. *°* By using the
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animations to illuminate alternative explanations, the hope is that “jurors do not become fixated
on a single explanation, which is known to worsen hindsight bias.””*%2

Another possible way to avoid the disparate effect of computer animations on active and
reactive drivers is to use an aerial view.3* While this may be a more neutral way of presenting
information, it does not completely eliminate hindsight bias.3%

iii. Research regarding the effectiveness of PowerPoint presentations.

“There are certainly reasons to expect that augmenting the spoken word with PowerPoint
slides would improve lawyers’ ability to communicate with and persuade their audiences.” 3% As
noted above, dual process theories would support the notion that accompanying written text and
images along with verbal communication would improve the jurors’ retention of information and
ultimately their decision-making process.®®® PowerPoint is also presumably an example of the
effect discussed above: that jurors may infer from the lawyer’s preparedness that the lawyer’s
arguments must be strong. 3%’

Microsoft PowerPoint software has been available since 1990.3% As of 2012, a presenter
somewhere in the world displayed a PowerPoint presentation 350 times per second.®® Yet there
were no published controlled experimental studies of the effects of PowerPoint in legal settings
prior to 2013.31° Two unpublished studies of the effects of PowerPoint on legal decisionmaking to
that date yielded mixed results: in one, the plaintiffs’ use of PowerPoint slides increased the
defendant’s judged responsibility in a civil case; in the other, text slides summarizing expert
testimony had no effect on judgments of guilt.®!! These early mixed results may be due in part to
the fact that it is difficult to measure the effect of PowerPoint presentations generally as opposed
to the presenter’s skill at using the software effectively.3!2

One ambitious study conducted in 2013 by Jaihyun Park and Neal Feigenson attempted to
settle the question of whether there is a causal link between use of PowerPoint and positive juror
decisionmaking outcomes.®®® The study also “sought to discover whether any effects of
PowerPoint on liability judgments occur through central processing (e.g., by increasing memory
for and understanding of case-relevant information) or through peripheral processing (e.g., by
acting as a cue to argument strength).”3'* The study also attempted to address concerns of prior
research that did not distinguish between the use of the technique and skill at using the
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technique. 3%° It included graphs and charts of statistical evidence “while avoiding the sorts of
‘bells and whistles’ that, according to the literature on educational uses of PowerPoint, might
arouse participants’ attention but distract them from substantively processing message content.”36

The study did find that “[w]hen lawyers illustrated key portions of their oral presentations
with PowerPoint slides, jurors rendered liability judgments that were more favorable to those
lawyers’ clients.”3!” The study authors concluded that this effect was caused by “both central
processing (i.e., increased recall of case information) and peripheral processing (i.e., more
favorable perceptions of the attorney using the slides or less favorable perceptions of the opposing
attorney).”!8 In other words, when the lawyers used PowerPoint, the jurors both thought better of
the lawyers, and also understood the information better, both leading to good results.3!® The study
also confirmed the effect of asymmetrical use of PowerPoint.3?® “PowerPoint’s impact was
greatest when its use was unequal.”3%

I11.  Visual Exhibit Basics

The research largely confirms trial attorneys’ experiences and intuitions about the basics
of how visual exhibits should be used. Organize presentation in story form so jurors do not have
to remember discrete facts, but just have to remember the story—from your client’s perspective.
Use photos and videos where they are illustrative and appropriate. Using PowerPoint is a must,
because opposing counsel will probably use it. The research also confirms our intuitions that
attorneys should not get too carried away with demonstrative evidence. Poorly used, it is of little
benefit. Abandoning technology mid-trial risks losing the jury’s trust.

While technologies like PowerPoint have little downside, use of computer animations can
be more risky. If the research is to be believed, reactive actors are blamed more when animations
are used. If the lawyer represents the plaintiff in an automobile collision case where the defendant
swerved into oncoming traffic, the plaintiff’s use of a computer animation to illustrate the
plaintiff’s point of view might backfire. Jurors would tend to think about what the plaintiff could
have done to avoid the accident. That hindsight bias potentially could overwhelm any dramatic
value of presenting the plaintiff’s point of view during the incident.

The research does provide some concrete recommendations. For example, given the
inherent limitations of human memory, special care should be taken during long trials to organize
information in a way that can be crystallized into three or four big ideas. Themes should be used
as a teaching tool, to reinforce ideas that have worked their way out of working memory but not
quite into long-term memory. The use of demonstrative evidence techniques should fall within this
rubric. For example, segmental animations, rather than long and complete ones, may be used
throughout trial, then joined together at argument to complete the scene and story.3??
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Yet in large part, the research leaves unanswered the question of how to implement real
and demonstrative evidence in the most persuasive way. And while the research can clear away
wrong-headed thinking about cognition, and perhaps reveal unseen mistakes, the frontier of
investigation regarding the exact nature of the most effective visual trial practice remains
unexplored. The best information remains the anecdotal advice of the trial masters.

Studies such as the Park and Feigenson study discussed at length above attempt to evade
the “skill of the presenter” factor by using middle-of-the-road presentations — charts, graphs, but
not too flashy. Some aspects of the persuasive power of trial presentation may resist reduction to
a formula. The skill of relating to an audience and expressively communicating could be
understood as an art form. But this art can be taught, in a way that pays due heed to the scientific
pointers and pitfalls, much in the same way that the art of music can be improved and tempered
by an understanding of the mathematical relationship between tonal frequencies.

Cliff Atkinson, the author of the book BEYOND BULLET POINTS, and consultant to Mark
Lanier in the first Vioxx trial, provides a story of the power of the skill of the presenter in visual
presentation. “[A]ccording to the news reporters who were there, the way presentation visuals were
used in the opening statements of Ernst v. Merck [by the plaintiffs]3* were ‘frighteningly
powerful’3?* and presented a “stark choice’*? to jurors in contrast to the defendant’s approach. 26
By contrast, the jurors reported that the defendant Merck’s presentation “sailed right over their
heads. ‘Whenever Merck was up there, it was like wah, wah, wah,” said juror John Ostrom,
imitating the sounds Charlie Brown’s teacher makes in the television cartoon. ‘We didn’t know
what the heck they were talking about.””?’

One thread that runs through the advice of experienced litigators is the importance of using
visual evidence to relate to jurors’ personal experiences. 8 This line of thinking puts aside the
science about persuasion because it assumes that to a certain extent, persuasion is fundamentally
impossible. “The only reality that counts in trial is what your jurors already believe.”3?° Thus the
approach is to “start by learning how your jurors think and let their thinking guide you.”** Central
to this approach is conducting focus group research in the local where the juror pools are
assembled.3! The visual strategy is then tailored around reasoning that the mock jurors themselves
provide.3%2

Experienced attorneys understand without the need for any scientific evidence showing a
piece of visual evidence can lead jurors to make assumptions about what occurred.** Some of
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their conclusions will certainly be biased by their past life experiences. 34 For example, a juror
who believes, on principle, that Americans should buy American cars, may have a bias against a
plaintiff who drove a Japanese car. 3% In one experiment, “just getting a glimpse of the defendant’s
car—a Porsche—which appeared in photographs of the accident scene, gave jurors all the
information they needed to categorize the defendant as wealthy.”3% Their conclusion was that “the
defendant had adequate resources with which to fully compensate the plaintiff for damages.**’
Focus groups can uncover these effects, as in this example, “a test exhibit that replaced the Porsche
with a Volkswagen yielded a very different response on damages.”3%

One key to tailoring a presentation to the biases and proclivities of jurors is to understand
that there is a fundamental difference between a lawyer’s perspective and the average juror’s
perspective.®*® “Jurors are neither interested in foundation, relevancy, or probative value, nor
working to understand legal, technical, or medical jargon.”** Rather, jurors have their own
motivations, which may be to do a good job, or simply to go home as soon as possible.®*! Either
way, jurors are likely to want efficiency.3*? Effective presentations do not spend time on irrelevant
evidence.®*® And this lines up with the research discussed supra regarding the limitations of human
memory: shorter presentations are easier to remember.

One way lawyers try to bridge the gap between what the science can tell us and achieving
the goal of a stunning trial presentation is to employ trial consultants. Such consultants can assist
in understanding and developing the jurors’ perspective from which to develop a persuasive story.
Similarly, graphic designers can bridge the gap between a “legally sound and juror-friendly visual
story.”%* Trial consultants and graphic designers can work together to “make oral testimony
visually come alive in the form of a memorable story.”34°

But understanding the juror’s perspective does not necessarily require hiring expert
assistance. “Jurors are reasonable people” and so they expect explanations that are reasonable.*
That is the essence behind the intuition that demonstrative exhibits are effective: visual aids can
explain a story in such a way that the jury believes it is reasonable.®*” This in part because we
relate to the notion that jurors are more likely to accept that which they can hear and see.?* But it
also because jurors share the basic principles of logic that underlie legal analysis.?*® Thus the
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effective attorney should be able to reduce the use of demonstrative evidence “to a logical
sequence: this is the test; “this is how it works; and Exhibit A shows the results.””” 3

As a practical matter, the planning of the use of demonstrative evidence based on sound
scientific principles begins at the outset of trial preparation. The earlier the attorney starts
preparing, the better.3>! Brainstorm ideas about the visual trial and fit them within the cognitive
principles outlined herein even before drafting a complaint.®*? Some lawyers suggest drafting jury
instructions before drafting a complaint.®>® The instructions can be crafted to echo verbal and
nonverbal themes the attorney anticipates presenting throughout the trial.*** The jury instructions
themselves could be ultimately be included in PowerPoint slides. 3

Each aspect of trial presentation can be influenced by the attorney’s scientific approach to
visual evidence. For example, as discovery is received, it should be digitized with an eye toward
displaying it in the courtroom.®*® Though it has become routine to use optical character recognition
(OCR) software to convert scanned documents that contain typewritten text into a computer-
readable format, this step also assists in preparing the case for a visual presentation.®’ Organizing
the OCR’d documents, including an electronic Bates stamp on every page, makes it possible to
refer to the Bates stamp number during depositions and pleadings throughout the litigation
process. 38

Later, you can synchronize the video clip of the deposition with the relevant
document page. When you’re in front of the jury, you can zoom in on the Bates
stamp and then on the relevant portion of the document, showing the jurors that
they are seeing the same document that the witness saw.>*°

Having documents in an electronic format also assists in assembling a chronology.*®° A variety of
software applications are available for document management and the creation of demonstrative
exhibits, but those are beyond the scope of this Article. However, by incorporating electronic
evidence early, attorneys may streamline and automate the process of converting the case
information into demonstrative exhibits. 3%

Given the general effectiveness of multimedia presentations, attorneys would be well
advised to take video depositions whenever possible.®%? This insures that potentially compelling
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visual and auditory evidence about demeanor evidence is preserved.3®® For example, the witness
may continually look to the opposing lawyer for visual prompts or unspoken advice.*** The
attorney should ensure that the video deposition is synchronized with the transcript.®®® That will
ensure that video clips from the depositions can be easily integrated into the trial presentation. 6
If the witness in a video deposition discusses an exhibit for an extended period of time, it may be
a good practice to have the witness display the exhibit to the videographer every five minutes or
50.%%" “That way, you can synchronize the video playback to display the document or exhibit on
the screen while the witness testifies about it.”368

Once discovery is complete, many effective lawyers suggest proceeding to a “storyboard”
stage, where words and images are assembled in a narrative fashion, organized in a way that
divides the information into cognitively manageable chunks.**® Given the research showing that
presenting smaller chunks of information leads to better learning outcomes, the storyboard should
contain no more than one idea per storyboard frame. 3°

The storyboard stage is useful in planning timing of demonstrative evidence.®™* The
research outlined above, particularly the Park and Feigenson study, does show differences in
outcome based on timing, but those differences have not been fully investigated. The findings
regarding working memory also influence timing considerations. Timing is addressed in Section
11 (c), infra.

As a matter of tactics, the principles outlined here can be applicable to the evidence brought
by the other side. Once the evidence is admitted, no party owns it. “Under those conditions, the
defendant’s stuff becomes fair game.”32 “The photo of the scene, the 3-D model of the machine,
and the Q%Iice report of domestic violence can all become persuasive evidence of the plaintiff’s
claims.”

a. The Importance of Story Structure

As noted above, it is important to begin planning the trial presentation, including
demonstrative evidence, from the outset of the case. If the attorney starts the planning process the
moment he or she sits down to prepare a computer presentation for mediation or trial, there will
be no way to sort through the litany of illustrations, diagrams, photographs, video or other
recordings, animation, charts, graphs, slides, and so on, as well as physical evidence that might be
in the case file.3"
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Developing compelling demonstratives requires first knowing the story of the case.®”

Without a deep knowledge of the facts, clear storytelling is impossible.3’® Effective storytelling is
enhanced by passion and emotional investment. “How can you expect the audience to invest
themselves if you are not completely investing your own emotional energy into the telling of the
story in action?” 3’ This investment feeds back into the scientific findings that jurors’ verdicts are
influenced by their opinions of the lawyer. A lawyer who is invested in the case, whether
technologically or emotionally, is more likely to win.

One of the primary cognitive advantages to the use of narrative structure is the way
storytelling enables the attorney to develop themes that are reiterated throughout the trial
presentation.®’® Some lawyers understand to term “theme” to refer to the “moral core” of a case,
while others understand the term to refer more generally to any unifying idea that is a recurrent
element in the trial presentation.®’® Either way, a theme is an effective way to combat the limits of
juror memory and understanding, linking together and simplifying ideas.

Real and demonstrative evidence is uniquely suited for developing trial presentation in
narrative format. Use of demonstrative exhibits often provides an opportunity to present mini-
drama, or stories within the overarching story structure.®® More generally, these evidentiary
techniques are simply additional tools that can be used to highlight salient aspects of a story. 38!

b. The Importance of Comparison and Contrast

Comparing and contrasting is one of the most fundamental and intuitive ways that real and
demonstrative exhibits are used. And as the research discussed infra suggests, this mechanism
produces measurable results on jury decisionmaking. Comparisons are most effective when
unified with the attorney’s overarching narrative structure, and presented in a visual language
tailored to the jurors’ predilections and biases.*® “Comparisons may point to testimony conflicts,
choices presented to and made by defendants, consequences of actions, or other facts supporting
your themes.”383

For example,
[t]o show the devastating effects of a plaintiff’s face and head injury, you might (as

we have done) show pre- and post-injury photos of the plaintiff’s face (in side-by-
side frontal views).”*® To thematically link these images (and drive home the
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reason for their contrasting appearance), you may place between them an image
that digitally reconstructs the extensive injury to the plaintiff’s skull.®

Charts and graphs are another effective means of leverage the comparison effect in trial
practice. For example, a pie chart could be used to “contrast the total cost of a truck (equaling the
entire ‘pie”) with the minor component cost of a safety feature that the truck manufacturer failed
to add (clearly shown to be a small sliver of that pie).”38

Timelines can also be used to highlight comparisons. Two color-coded parallel timelines
showing the actions of the plaintiff and defendant over time can be used to compare their conduct.
For example, this technique could highlight neglect to duties during a relevant time, or
communications during a period that is critical to the case.3®’ In each of these applications, layout,
color, and graphical elements can be used to make the salient comparison “pop out” from the
rest.>® Red boxes or highlighting can be used to draw attention to the matter to be compared. The
use of high-contrast colors can assist in ensuring that the comparison is clearly visible to jurors.&

As with other techniques, it is important not to go overboard using bright colors or other
graphics to highlight a comparison. “Although it may be tempting to add “cool’ and razzle-dazzle
graphics...it turns out that they can actually harm the ability of an audience to understand the
information you are trying to communicate.”*® More colors and graphics means the jurors have
more information to process in short-term memory.** Thus comparisons (and all the techniques
discussed herein) should be simple enough that they do not risk directing “the attention of the
jurors to the screen, instead of to you and the meaning of the [exhibit].”3%2

“Keeping the short-term memory of the jurors clear of distraction will help them, and you,
to focus on the clarity of your story.”3® Typically, a simple graphical style is most effective.3%*
Simplicity also assists in the effort to unify demonstrative exhibits with a story and theme. %

C. The Importance of Order of Proof, Point of View, and Areas of Focus

As set forth supra, it is clear that point of view plays an important role in causal judgment
of jurors.3% Some of the research indicates that jurors are more likely to blame an individual if
they see the incident from that individual’s perspective, while other research suggest that the actor-
observer effect makes jurors more sympathetic to the person from whose perspective they perceive
an incident. However, one thing is clear: people ascribe greater responsibility to those who
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dominate a visual scene.®®” Thus, using a computer animation from the defendant’s perspective is
risky for a plaintiff, as it may actually make the jurors more sympathetic to the defendant.

Nonetheless, plaintiffs’ attorneys can make use of the science regarding point of view by
focusing on the actions of the defendant while not necessarily presenting information from the
defendant’s point of view. This leverages the fact that “whichever person or object assumes visual
prominence tends to be seen as playing a greater causal role in the situation at hand” without
risking invoking the actor-observer effect.3%

Thus, “skillful manipulation of point-of-view may be used to influence judgments of
blame.”3% A computer animation prepared by the plaintiff could be from a neutral or aerial
perspective, but place the driver’s vehicle in the central field of view, or zooms in on that vehicle
during the crash, resulting in “exaggerated perceptions of causal responsibility on the part of
viewers,”400

There is no consensus among trial attorneys regarding matters of timing. “Some lawyers
like to “‘wow’ the jury in opening statement with certain aids....”%%! Starting strong is supported by
the research showing that use of what jurors might see as sophisticated techniques serves as a
peripheral clue or heuristic for the competence and reliability of the attorney. Other attorneys
believe the best use of demonstrative exhibits is to “save them for closing argument to persuade
the jury.”#%2 This approach is also supported by research on the limitations of short term memory.

Timelines of events may be useful in opening and throughout trial to overcome memory
limitations and assist the jury in organization the information that is less cognitively demanding.*%
Some kinds of demonstrative evidence are particularly suited for use during specific parts of the
trial. “Medical illustrations may be best used with the medical expert on the stand, while a Day-
in-the- Life video may be best with a family member or life care planner.”4%

Some attorneys believe that “it is best to show demonstratives and visuals first and written
exhibits second” because demonstratives tell the story that gives factual exhibits their meaning.*%®
There is some support for the proposition that our brains process visual information first and verbal
information second.*®® However, as noted, supra, there is research suggesting that providing
context first can aid in understanding. Optimal sequencing may depend on the individual learning
styles of the jurors.

It is clear, however, that the topic areas, in whatever sequence, are divided into a
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manageable number of general topic areas. “°” As noted infra, these chunks can be organized using
storyboards. The storyboards can then inform the order and content of witness examinations. To
keep the chunks distinct yet manageable, “it is best to have each expert or major witness cover a
few...general topic areas, with a visual aid illustrating each.”4%

d. Practice Makes Perfect—Making Sure you Perform at Trial

If you fumble and stumble using demonstrative evidence, it loses its impact.*®® This
intuition is supported by the research regarding both central and peripheral processing. If the
attorney looks incompetent in an attempt to use demonstrative evidence, this will undermine any
peripheral benefit. If the presentation is riddled with technical difficulties, that will also serve as
a distraction from its content, undermining central processing.

There is a simple solution: practice with your technology before making any
presentation, 410

What’s the difference between a presentation that is a train wreck and one that is
masterful? Practice. A well-rehearsed, well-prepared presentation may turn a trial
in your client’s favor or secure a substantial settlement, while a failure to practice
with presentation technology sets you up for disaster.*!*

Repetition and practice reliably improve the quality and results of trial presentations in every
case.*2 The importance of pre-trial practice with demonstrative exhibits cannot be overstated. '3
Of course, it always possible that technology will fail. It is therefore prudent to bring a backup for
all technology used in the courtroom.*#

IV.  Getting Real and Demonstrative Exhibits Admitted so the Jury Can See Them in
Trial and Hopefully Request Them in the Jury Room

None of the above has any value unless the evidence is admissible so it can be used in trial
and deliberations.*!® In practice, the use of models, drawings and charts is now almost universally
permitted.*'® But admissibility lies within the discretion of the trial court and pitfalls remain. 4%/

For example, charts and graphs summarizing other evidence may be excluded as
cumulative. ® Some demonstrative evidence may be admissible if for one issue, but not
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another.*!® “This means the lawyer has to work hard at developing the foundation and providing
notice where necessary.”#?° Some forms of demonstrative evidence are often excluded because the
adversary claims that the ability to cross-examine the witness about the test or demonstration and
its validity has been impaired due to its being conducted out of court for litigation but without
notice and opportunity to observe.*?! To avoid this problem, give notice to opposing parties for an
opportunity to be present when filming scientific tests or demonstrations that you plan to offer as
evidence.#?2

In general, attorney will maximize the change that demonstrative exhibits will be admitted
by providing notice well in advance to the court and to opposing counsel. Even where the exhibits
are not the kind that need to be admitted as substantive evidence (e.g., PowerPoint presentations
that accompany closing argument) they should still be included in exhibit lists.*?® “If a
demonstrative exhibit is identified early enough to allow opposing counsel to make objections and
to prepare any desired counter demonstrative exhibits, courts will be more inclined to allow its
use.”*?* If the admissibility of a demonstrative exhibit is not settled by the time the case reaches
trial, the attorney should prepare a brief and copies of caselaw to submit to the judge.*?®

The fundamental general considerations in determining admissibility are accuracy,
fairness, and helpfulness of the exhibit to the jury.*® As with other evidence, lawyers must
establish the foundation and authenticity of demonstrative exhibits, and overcome any objection
based on hearsay or prejudice.*?’

In general, the attorney should follow these steps before a jury may see a demonstrative
exhibit:

1. The witness must have reliable evidence of the actual event that will be
illustrated. 428

2. The witness must testify that the demonstrative is a fair and accurate representation
of the thing it is intended to depict.*?®

3. The exhibit must illustrate, explain, or clarify the authenticating witness’
substantive testimony. 4%

4. Each witness who uses an illustration must separately state that the exhibit or
illustration is accurate from his or her perspective.*3!

5. The exhibit must not be overly prejudicial.*3?
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The trial judge must be satisfied that the demonstrative exhibit will fairly assist the jury in
understanding a relevant issue.**® Once the trial judge is satisfied that the exhibit will assist the
jury’s understanding of a relevant issue, it may be marked for identification purposes and used
during trial without being formally admitted into evidence.*** This means that demonstrative
exhibits are considered part of the witness’ testimony but do not normally go back to the jury.*®®

a. Foundation and Admissibility of Demonstrative Evidence in Missouri

Generally speaking, in Missouri, demonstrative evidence which tends to establish any fact
in issue or throw light on controversy and aids the jury in arriving at a correct verdict is
admissible.*3® When demonstrative evidence is offered, an adequate foundation for admission
requires authentication that the object offered is the object involved in the controversy and remains
in a condition substantially unchanged.**” Admissibility of demonstrative evidence is within the
sound discretion of the trial court.**®

i. Tangible objects may be admitted into evidence.

A party who seeks to introduce a tangible item must ordinarily authenticate the item by
offering sufficient evidence to permit the trial judge to find that the item is, in fact, what it is
claimed to be and that it is in substantially the same condition as it was at the time of the incident
to which it is claimed to relate. It also must be relevant.*®

ii. Photographs and videos may be admitted into evidence.

The party who offers a photo in evidence must show that it is an accurate, faithful
representation of the place, person or subject it purports to portray. This authenticity may be
established by any witness who is familiar with the subject matter of the photo and is competent
to testify from personal observation.*4

The same general principles which govern the foundation for the admission of photographs
apply to the admission of videotapes. 4! The party offering a videotape in evidence must show
that it is an accurate and faithful representation of what it purports to show.**? Proper
authentication of the video requires testimony of the person who was present at for the recording
“that the recording equipment was working properly, and that the videotape was a fair and accurate
transcription of what transpired.”*** Videos may be admitted into evidence for either to re-create
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events at issue in the litigation, or to illustrate physical properties or scientific principles the
average layperson would find difficult to understand and which forms the foundation for an
expert's opinion. 444

iii. Sound recordings may be admitted.

There are seven elements in establishing a proper foundation for the admission of a sound
recording into evidence: (1) A showing that the recording device was capable of taking testimony;
(2) a showing that the operator of the device was competent; (3) establishment of the authenticity
and correctness of the recording; (4) a showing that changes, additions, or deletions have not been
made; (5) a showing of the manner of the preservation of the recording; (6) identification of the
speakers, and (7) a showing that the testimony elicited was voluntarily made without any kind of
inducement. 4

iv. Diagrams may admitted into evidence.

Maps, diagrams, and charts may, in the discretion of the trial court, be admitted into
evidence if they are reasonably accurate and correct, and if they tend to establish a fact in issue or
assist the jury in understanding the case.*4

v. Diagrams may be used with witnesses without admitting them.

Even when not put in evidence, maps, diagrams, and charts may be used with a witness, in
opening statement or in argument to illustrate a point based on the evidence, as long as they are
not confusing or misleading.**’ If used only for illustrative purposes, such items should be marked
“for identification, but should not actually be received in evidence.”#4® Other visual displays also
may be used, in the discretion of the court, as demonstrative aids.*4°

vi. Models or replicas may be admitted as real evidence or as
demonstrative evidence if to scale.

Models may be admitted as either real or demonstrative evidence, depending on the facts
in the case.**® Demonstrative models are admissible under the same general principles as other
demonstrative evidence: namely they must assist in understanding, be accurate, and not too
inflammatory.**! Unlike diagrams or maps, there is some caselaw to suggest that models which
are not to scale are not admissible.*>
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vii. Summaries are admissible.

Summaries are admissible when they summarize a number of documents that cannot
conveniently be examined in court.*>® The proponent of admission of a summary of records must
show that the records upon which the summary is based are themselves admissible and they are
available to the opposing party for inspection.**

viii. Medical illustrations are admissible.

Missouri law allows the use of medical illustrations depicting a condition of the plaintiff
that assists a jury’s understanding of the medical facts, again as long as the illustration is accurate
and not too inflammatory.**

iX. In-court demonstrations are generally admissible.

Missouri courts generally allow in-court demonstrations when they meet the general
criteria for admissibility of demonstrative evidence, namely, that it sheds light on an issue and
fairly represents what it is offered to show.**® These demonstrations can take the form of in-court
displays of injuries or more complicated experiments, some involving jury participation.**’

Generally, the exhibition of a plaintiff's injury is highly relevant, but displays designed
merely to arouse antipathy against the defendant, sympathy for the plaintiff, or where they are
irrelevant will be excluded.*®® Missouri courts have also allowed in-court demonstrations that
include juror participation.*>®

X. Out of court experiments are admissible if substantially similar to the
occurrence at issue.

In order to admit out of court experiments, the trial judge is required to find that the
circumstances of the experiment are substantially similar to those of the accident.*®® Substantial
similarity “is a flexible concept, depending upon what conditions are important to control.”%*
Computer simulations and other out of court experiments may be excluded if they are based on
variables rather than on basic facts in evidence.*®
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xi. “Views” are permissible in certain circumstances.

It is within the discretion of the trial court whether the jury should be permitted to go
outside the courtroom to view relevant evidence which cannot be brought to the courtroom.*¢® The
fact that there were alternative methods for presentation of the evidence does not render a trial
court’s decision an abuse of discretion.*®* As with other forms of demonstrative evidence, the
question is whether the evidence is relevant, accurately represents the condition of the evidence at
the time of the occurrence, and is not overly prejudicial.*¢®

b. Foundation and Admissibility in Federal Court

No federal rule deals specifically with the admissibility of real and demonstrative evidence
or makes any distinction between the two.®® The definition of “relevant evidence” contained in
Rule 401 of the Federal Rules of Evidence is clearly intended to encompass “[c]harts, photographs,
views of real estate, murder weapons, and ... other [tangible] items of evidence” offered and
admitted as aids to understanding....” ¢

The principles in federal the court are largely the same as in Missouri state court: if the
evidence aids understanding, is accurate, and is not prejudicial or cumulative, it is admissible.

i.  Tangible objects are admissible.

Like Missouri courts, federal courts have admitted almost every imaginable tangible object
and allow the display of injured body parts, again, as long as they are in the same condition or are
an accurate representations of the object at the time of the occurrence.*6®

ii.  Photographs and videos are admissible if not overly prejudicial.

As in Missouri State court, photographs and videos generally are admissible as long as they
are relevant, properly authenticated, and not prejudicial or cumulative.*®® While there is no per se
rule against their admissibility, mug shots are generally considered prejudicial and are therefore
excluded from evidence.*"°

iii.  Sound recording are admissible under certain circumstances.

In federal court, there is a seven part test for the admissibility of sound recordings that is
very similar to the Missouri test: (1) That the recording device was capable of taking the
conversation now offered in evidence. (2) That the operator of the device was competent to operate
the device. (3) That the recording is authentic and correct. (4) That changes, additions or deletions
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have not been made in the recording. (5) That the recording has been preserved in a manner that
is shown to the court. (6) That the speakers are identified. (7) That the conversation elicited was
made voluntarily and in good faith, without any kind of inducement."*

iv.  Diagrams, maps and charts.

As with other types of demonstrative evidence, admission of maps, charts and diagrams is
within the discretion of the trial court. Federal courts generally make a distinction between these
visual aids as evidence versus as pedagogical devices.*’? Visual aids which are actually evidence
are admissible, and may be sent back to the jury room.*”® Visual aids which are summaries or
teaching tools may be used at trial, but not admitted as evidence nor sent back with the jury.*’*

V. Summaries are admissible.

FED. R. EvID. 1006 specifically provides for the admission of summaries.*” The summary,
chart, or calculation may be admitted to prove “the content of voluminous writings, recordings, or
photographs that cannot be conveniently examined in court.”#’® The proponent must make the
originals or duplicates available for examination or copying, or both, by other parties at a
reasonable time and place, and the court may order the proponent to produce them in court.*”
However, these summaries are not evidence, and so should not be sent back to the jury room.*’®
In general however, federal courts have discretion to decide whether exhibits should or should not
be sent to the jury.*”®

vi.  Computer animations and reconstructions are admissible in certain
circumstances.

As in State court, computer animations and reconstructions are only admissible if they are
substantially similar to the issue in the case at bar, in addition to being reliable and not overly
prejudicial. 48

vii.  “The view” is permissible in certain circumstances.
In Federal Court, as in Missouri State court, whether to permit a “view” is within the

discretion of the trial court.*8! The trial court’s decision is “highly discretionary” and therefore
unlikely to be disturbed.*®? Federal courts consider the same familiar factors: whether the out of
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court visit is relevant, overly prejudicial, whether it would represent accurate information, and
whether it would be cumulative with other evidence.*®

C. Demonstratives in Opening Statements

Use of demonstratives in opening statements may be particularly effective as it may
condition and prepare jurors for the rest of trial presentation.*®* In most jurisdictions, plaintiffs
cannot use traditional demonstrative evidence during opening statement without defense counsel’s
consent, which is rarely given.*®® A Federal Judicial Center publication speaks favorably about the
effectiveness of using technology in opening, suggesting some support for the practice in federal
court. 48 The practice may be gaining in acceptability, although the limits vary from jurisdiction
to jurisdiction. 7

Nonetheless, if the attorney intends to use demonstrative evidence this intention should be
communicated to the judge.“®® This issue should be raised at the pretrial conference and any
potentially troublesome demonstrative exhibit issues should be raised by motion.*®® Approving
demonstrative exhibits ahead of time reduces the risk that showing the evidence to the jury during
opening statement will draw an objection and create a disruption.*%

d. Getting Reenactments Admitted into Evidence

There is a surprising lack of case law dealing with models or animations.*®* Nonetheless,
as noted above, the rules applicable to models and animations are roughly be the same as those
that apply to experiments and other types of demonstrative evidence.**? Reenactments and
demonstrations have been historically likely to be excluded.**® Going to the expense of creating
them is therefore risky.

Computer-generated reenactments are particularly vulnerable to the challenge that they do
not represent substantially similar conditions to those of the accident in issue.*** Attorneys seeking
the admission of computer animations should therefore pay “meticulous attention to every nuance,
especially to eliminate any detail that might arguably be argumentative or inflammatory.”*%
Courts also scrutinize computer reenactments closely to exclude them as cumulative.*%® Attorney
must therefore be prepared to argue how the reenactment provides unique assistance to the jury
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that no other evidence can afford.

To obtain the greatest chance of admissibility, models, animations, or other analogs, should
be created by a qualified expert with the ability to defend their accuracy.*®’

If a machine is to testify against an accused, the courts must, at the very least, be
satisfied with all reasonable certainty that both the machine and those who supply
its information have performed their functions with utmost accuracy.*%

Accident reconstruction evidence or reenactments must be substantially similar to the
circumstances of the case and they must be scientifically sound.*®® The proponent of the evidence
“must show that the process of putting the data in to the computer avoided error, and that accuracy
and reliability of the software and hardware were checked.”>%

V. CONCLUSION

In our digital age, the potential ways to use demonstrative evidence have never been
greater.®%! “Photographs can be electronically stored and redesigned; videos can be manipulated
by computer; home movies of the plaintiff can be reproduced as film; surgery can be demonstrated,;
collapse of the defective ladder can be reproduced by animation; and the single rivet or other defect
highlighted.”>02

As researchers struggle to keep up with changing technology, understanding the science
behind effective use of demonstrative evidence is a moving target for trial attorneys. Nonetheless,
recent research, while inherently limited, has provided some concrete guidance. Use of
demonstrative evidence can create powerful peripheral effects that bias jurors in favor of attorneys
who use these techniques, especially when the other side does not do so. Focusing visually on the
party the attorney seeks to blame is effective at enhancing judgments, but presenting evidence
from on the party’s point of view may have the opposite result due to the actor-observor effect.
Human memory is very limited and demonstrative exhibits should be designed to crystallize key
information into three or four major categories. Use of a narrative structure and thematic content
can assist in this simplification effort.

This research can inform the trial practitioner’s use of demonstrative exhibits.
Nonetheless, given the limitations of the research, the clever lawyer will integrate anecdotal
evidence regarding best practices for demonstrative evidence into the trial presentation strategy.
At bottom, the demonstrative evidence strategy must comport with the legal requirements for
admissibility, and must be polished and professional, to take advantage of these insights.

The use of demonstrative evidence is limited only by the creativity of the lawyer and the
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discretion of the courts. Research shows that these tools remain essential parts of the attorney’s
trial presentation toolkit, and those who do not make use of them are at a severe disadvantage.
Ultimately, the more time an attorney spends understanding and developing demonstrative
exhibits, the more successful they will be.
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